
CITY OF BAYTOWN / KSTX BAYTOWN, LLC

CHAPTER 380

ECONOMIC DEVELOPMENT AGREEMENT

STATE OFTEXAS §

COUNTY OF HARRIS §

This Chapter 380 Economic Development Agreement ("Agreement") is made and entered

intobyand between KSTX Baytown, LLC, aTexaslimited liability company qualified todo

business in Texas, its successors andassigns (" DEVELOPER") andthe CITY OF BAYTOWN,

TEXAS, a home rule city and municipal corporation ("CITY").

RECITALS

WHEREAS, as part of the Project, the CITY seeks to induce DEVELOPER to cause the

creation and/or retention ofatleast135FTEjobsinconnectionwiththeoperations of Kroger

Marketplace atthe Project siteinthe corporate limits of Baytown, Texas, which jobs will

promote state andlocal economic development and stimulate business and commercial activity

within the corporate limits ofBaytown; and

WHEREAS, as part of the Project, the CITY seeks to induce DEVELOPER to invest at

least $ 21,000,000 by December 31, 2015, inreal property improvements, new equipment and

machinery, atits site orsites within the corporate limits ofBaytown; and

NOW, THEREFORE, in consideration of the mutual benefits and promises andfor other

goodand valuable consideration, thereceiptand sufficiency of which arehereby acknowledged,

the CITY and DEVELOPER agreeasfollows:

I.

Authority

1.01CITY. The CITY'S execution of this Agreement is authorized by Chapter 380 of the

Texas Local Government Codeand constitutes a valid and binding obligation of the

CITY.

1.02 DEVELOPER. DEVELOPER'S execution and performance ofthis Agreement

constitutes a valid and binding obligation ofDEVELOPER. The CITY acknowledges that

DEVELOPER isactinginrelianceupontheCITY'S performance ofitsobligationsunder

thisAgreementinmakingitsdecisiontoinvestitsfundsandexpandemploymentin

Baytown.
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II.

Definitions

2.01" Project": Anewshoppingcenterwithapproximately170,000squarefeet of newretail

shopsandanchoredbya120,000square-footKrogerMarketplaceonGarthRoadatthe

approximate location delineated in Exhibit " A," which is attached hereto and

incorporated herein forallintentsand purposes.

2.02 " Effective Date" is April 10, 2014.

2.03" FTE' meansfull-timeequivalentemployeeworking35hoursperweekattheKroger

Marketplace. FTE's shallbequotientofthetotalnumbersofhours worked perweekby

all employees atthe Kroger Marketplace divided by35hours.

2.04 " Program" meansthe economic development program forthis Project established bythe

CITY pursuant toTexasLocal Government Code Chapter 380to promote local economic

development and stimulate business and commercial activity within the CITY.

2.05 " HCAD" means the Harris County Appraisal District orits successor.

2.06 " Annual Sales Taxes Collected atthe Project" meanstheactual amount of the1% sales

andusetaxes authorized by Section 321.101(a) of the Texas Tax Code and received by

theCityforsalesatthe Project duringthe previous twelve months, including those

monies received afterthe collection period because ofdelinquency or protest.

2.07 " Annual Sales Taxes Collected at Previous Site" means the actual amount of the 1% sales

andusetaxes authorized by Section 321.101(a) of the Texas Tax Code and received by

the City for sales atthe Kroger located at4533 Garth Road, Baytown, Harris County,

Texas, during the year ending December 31,2014.

2.08 " Incremental Annual Sales Taxes Collected" means the difference between the Annual

Sales Taxes Collected atthe Project andthe Annual Sales Taxes Collected at Previous

Site.

2.09 " Reimbursement Term" means theten( 10) year period beginning on January 1, 2016 and

ending on January 1, 2026. The issuance of the CO. forthe Project is projected tobe4th

Quarter, 2015. Thus, the reporting and reimbursement on taxable salesfor calendar years

of 2016and2026willbepro-ratedaccordinglyandasfollows: Four( 4) monthsfor

calendar year2015andfour( 8) monthsfor calendar year2025, ending on4thQuarter,

2026.

III.

DEVELOPER Obligations

3.01 Creation of Jobs.

Between the Effective Date andoneyearafterthe date the certificate of occupancy is

issuedfortheKroger Marketplace, DEVELOPER willcausethe creation and/or retention
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ofatleast135FTEjobsattheKrogerMarketplace, whichshallbemaintainedforthe

termofthisAgreement. Intheeventofavoluntaryorinvoluntaryterminationor

eliminationofajobafterthedateoftheissuanceofthecertificateofoccupancyforthe

project that causes the number of FTE's tofall below 135, DEVELOPER shall continue

toreceivetheincentivessetoutinSection5.01below, providedtherequirednumberof

FTE's isre-establishedwithinonehundredtwenty( 120) daysafterthedateofthe

terminationoreliminationthatcausedthe FTE's tofallbelow135. Forpurposesofthis

Agreement, the creation of jobs maybe completed atthe Project by outside parties other

than the Developer.

3.02CreationofTaxableValue. BetweentheeffectivedateofthisAgreementandJanuary1,

2016, DEVELOPER willcausetobe constructed the Project witha taxable value of at

least$ 15,000,000, asassessedbyHCAD. Thepropertymustmaintainataxablevalueof

atleast $15,000,000 forthetermofthis Agreement.

3.03 Certificate of Compliance and Inspection.

a) DEVELOPERshallannuallydelivertotheCITYaCertificateofCompliance, at

thetimethatDEVELOPERdeliverstotheCITYtheannualPropertyTaxNotice,

utilizingtheformattachedas Exhibit B. Theformis subject to revision bythe

CITY in its sole discretion.

b) Inthe Certificate of Compliance, DEVELOPER shall warrant tothe CITY

whether itisinfull compliance with each of its obligations under this Agreement,

including the number ofFTE jobs maintained by DEVELOPER forthe preceding

year pursuant to Section 3.01 above.

c)'• The CITY, and/or its representative(s), hasthe right to inspect only such pertinent

records of DEVELOPER asare reasonably necessary to verify compliance with

all requirements of this Agreement. Inspections shall be preceded byat least two

week's notice in writing to DEVELOPER. DEVELOPER shall make copies of

the pertinent records available tothe CITY at the Project site or deliver them

directly totheCity.

3.04 Failure to Meet Obligations. Inthe event that DEVELOPER fails to fulfill its obligations

under the performance guidelines contained inthis Article III, after receipt of notice and

expiration of thecure period described in Section 5.03 below, the CITY may, atits

option, terminate this Agreement, whereupon DEVELOPER shall be required, asthe

City's soleand exclusive remedy, to reimburse theCITY within 30daysforpayments

made bythe CITY pursuant tothis Agreement in accordance with the following:

Year ofNon-Compliance Percentage to be Reimbursed |

2017 100%

2018 90%
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Year ofNon-Compliance Percentage tobe Reimbursed 1

2019 80%

2020 70%

2021 60%

2022 507c

2023 40%

2024 30%

2025 20%

2026 10%

IV.

CITY Obligations

4.01 Economic Development Grant.

a) TheCITYshallpaytothe DEVELOPER an economic development grantinthe

form of periodic payments made solely from Incremental Annual Sales Taxes

Collected pursuant to Chapter 380ofthe Texas Local Government Code, an

amount not to exceed TWO MILLION FIVE HUNDRED THOUSAND AND

NO/100 DOLLARS ($2,500,000.00)( the " Economic Development Grant"). The

Economic Development Grant is comprised exclusively of the Incremental

Annual Sales Taxes Collected, which grant expires ten (10) years from the date of

the certificate of occupancy forthe Project unless the agreement isearlier

terminated. The payments upon termination shall bein accordance with the

reimbursement terms set forth in section 3.04. The DEVELOPER understands

and agrees thatthe CITY isnot certifying or otherwise encumbering anyfundsfor

the Economic Development Grant anddoes not have any monies forthesame.

The DEVELOPER agrees nottomakeany claims against the CITY forany

monies other than those from the Incremental Annual Sales Taxes Collected.

b) The Incremental Annual Sales Tax Collected shall be paid in annual installments

beginning fourteen months after thedatethe Kroger Marketplace store opens to

thepublic. The CITY shallhavetherightto pay the Incremental Annual Sales

Tax collected more frequently thanannually. Ifthis Agreement isnot terminated

priortotheexpirationofthetermofthis Agreement, thefinalpaymenttothe

DEVELOPER, subject tothe maximum amount, shallbethat portion ofthe

Incremental Annual Sales Tax Collected paidas of the date of the expiration of

this Agreement.

c) The DEVELOPER shall use commercially reasonable efforts to provide the CITY

withanupdatedlistofthetenantsatthe Project inorderto calculate the

Incremental Annual Sales Tax. Thetenantlist shall be provided to the CITY in

writingwithin15daysofanychangeintenancy. Suchlistshallcontainthefull

name of the tenant, the term of the lease, the taxpayer number and outlet number

ifapplicableandanyotherinformation deemed necessaryoradvisablebythe
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CITYin order to calculate the Incremental Annual SalesTax. If requested bythe

tenant, the CITY willkeepsuchsalestax data of an individual tenant or

landowner confidential tothe extent permitted bylaw.

4.02 Waiver ofCertainFees. TheCITYwillwaivethe CITY'S buildingpermit, planreview,

inspectionandplattingfeesconcerningtheProject. Itisexpressly understood andagreed

thatnothinghereinshallbeconstruedtowaivethe CITY'S impactfeesorrequirethe

CITYtopayfeeschargedbyothergovernmentalauthoritieswith jurisdiction overthe

Project.

V.

General Terms

5.01Term. This Agreement shallbecome enforceable upon execution bytheCity Manager of

the CITY and shall be effective on the Effective Date. Unless terminated earlier in

accordance withits terms, this Agreement shall terminate on March 1, 2027.

5.02Default. IfeithertheCITYorDEVELOPERshoulddefaultintheperformanceofany

obligationsofthisAgreement, theotherpartyshallprovidesuchdefaultingpartywritten

noticeofthedefault, andaminimumperiodofninety( 90) daysafterthereceiptofsaid

noticetocuresuchdefault, priortoinstitutinganactionforbreachor pursuing anyother

remedy for default.

5.03 Termination. Inthe event DEVELOPER electsnotto proceed withthe Project as

contemplated bythis Agreement, DEVELOPER shallnotifytheCITYinwriting, andthis

Agreement andthe obligations onthepart of both partiesshallbe deemed terminated and

of nofurtherforceoreffect. Ifsoterminated, DEVELOPER shallbe required to

reimburse theCITYforallmoniespaidand/orwaivedbytheCITY pursuant toSection

4.01 hereinabove prior tothe termination being effective.

5.04 Mutual Assistance. CITY and DEVELOPER willdothe things commercially reasonable,

necessary or appropriate tocarryoutthetermsand provisions of this Agreement, andto

aidand assist each other in carrying outsuchtermsand provisions in order toputeach

other inthesame economic condition contemplated bythis Agreement regardless of

changes in public policy, the lawortaxesor assessments attributable to DEVELOPER

facilities.

5.05 Entire Agreement. This Agreement contains the entire agreement between the parties. All

prior negotiations, discussions, correspondence, and preliminary understandings between

the parties and others relating hereto are superseded by this Agreement. This Agreement

may only be amended, altered or revoked by written instrument signed bythe CITY and

DEVELOPER.

5.06 Binding Effect. This Agreement shallbe binding onand inure tothe benefit of the parties

and their respective successors andassigns.
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5.07Assignment. Exceptasprovidedbelow, DEVELOPERmaynot assign allorpartofits

rightsand obligations toathirdpartywithoutpriorwrittenapprovaloftheCITY, which

approvalshallnotbe unreasonably withheldordelayed. Notwithstanding anythingtothe

contrary, DEVELOPER may assign allorpart of its rights and obligations without the

priorconsentoftheCITYtoanaffiliateofDEVELOPERandtoathirdpartylender

advancingfundsforthe acquisition, construction or operation of Project.

5.08 Release. Bythis Agreement, the CITY doesnot consent to litigation or suit, andthe

CITY hereby expressly revokes any consent to litigation thatitmay have granted bythe

termsofthis Agreement oranyothercontractor agreement, any charter, or applicable

state law. Nothing contained herein shallbe construed inany way soasto waive in

wholeorpartthe CITY's sovereign immunity. DEVELOPER assumes full

responsibility forits obligations underthis Agreement performed hereunder and hereby

releases, relinquishes, discharges, andholdsharmlesstheCITY, its officers, agents, and

employeesfromallclaims, demands, andcausesofaction of every kindand character

thatis caused byor alleged tobe caused by, arising outof, orin connection with

DEVELOPER'S obligations hereunder. Thisreleaseshallapply with respectto

DEVELOPER'S work regardless of whether said claims, demands, and causes of action

are covered in whole orinpartby insurance.

5.09 Force Majeure. Timely performance bythe parties is essential tothis Agreement.

However, neither partyisliablefor reasonable delayin performing its obligations under

this Agreement tothe extent thedelayiscausedbyaforce majeure that directly impacts

the Agreement (excluding monetary obligations); provided thatthe affected party (i) uses

diligencetoremovetheeffects of theforcemajeureasquicklyas possible and( ii)

providestheotherpartywithwrittennoticeoftheforce majeure andits possible effects

within ten( 10) days of the occurrence of theforce majeure. For purposes of this section,

force majeure" shallmeanany contingency orcause beyond the reasonable control of a

party, asapplicable, including, withoutlimitations, actsofGodorthe public enemy, war,

riot, civil commotion, insurrection, adverse weather, government ordefacto

governmental action or inaction ( unless caused by negligence or omissions of such

party), fires, explosions, floods, strikes, slowdownsorwork stoppages, shortage of

materials and labor.

5.10Notice. Any notice and/or statement required or permitted tobe delivered shallbe

deemeddeliveredbyactualdelivery, byfacsimile, withreceiptof confirmation, orby

depositingthesameintheUnitedStatesmail, certifiedwithreturnreceiptrequested,

postageprepaid, addressedtotheappropriatepartyatthefollowingaddresses:

DEVELOPER:

KSTX Baytown, LLC

3120 Rogerdale, Suite 150

Houston, TX 77042
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CITY:

City ofBaytown

P.O. Box 424

Baytown, TX 77522

FAX: 281-420-6586

Attn: City Manager

Eitherpartymaydesignateadifferentaddressatanytimeuponwrittennoticetotheother

party.

5.11 Interpretation. Eachofthepartieshasbeenrepresentedbycounseloftheirchoosingin

thenegotiationandpreparationofthisAgreement. Regardlessofwhichpartyprepared

theinitialdraftofthisAgreement, thisAgreementshall, intheeventofanydispute

regardingitsmeaningorapplication, beinterpretedfairlyandreasonablyandneither

more strongly for, noragainstanyparty.

5.12ApplicableLaw. ThisAgreementismade, andshallbeconstruedandinterpreted, under

thelawsoftheStateofTexasandvenueshalllieintheStatecourtsofHarrisCounty,

Texas.

5.13 Severability. Intheeventanyprovisionsofthis Agreement areillegal, invalidor

unenforceable under present orfuturelaws, andin that event, itisthe intention of the

parties thatthe remainder of this Agreement shall notbe affected. Itisalsothe intention

ofthepartiesthatinlieuofeachclauseand provision thatisfoundtobeillegal, invalidor

unenforceable, a provision beaddedtothis Agreement which is legal, valid or

enforceable andisassimilarintermsas possible tothe provision foundtobeillegal,

invalid or unenforceable.

5.14 Paragraph Headings. The paragraph headings contained inthis Agreement arefor

convenience onlyandwillinnowayenlargeor limit the scope or meaning ofthevarious

and several paragraphs.

5.15No Third Party Beneficiaries. This Agreement isnot intended to confer anyrights,

privileges or causes ofaction upon anythirdparty.

5.16No Joint Venture. Itis acknowledged andagreedbythe parties thattheterms of this

Agreement arenot intended toandshallnotbe deemed to create any partnership or joint

venture among the parties. TheCITY, its past and future officers, elected officials,

employees andagentsdonotassumeany responsibilities or liabilities toanythirdpartyin

connection with DEVELOPER facilities orthe design, construction or operation of any

portion of the facilities.

5.17 Public Information. Records and information provided totheCITYorits

representative(s) toverifycompliancewiththisAgreementshallbeavailableforpublic

inspection.
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5.18 Exhibits. The following Exhibits" A" and" B" are attached and incorporated by reference

forallpurposes.

5.19 Multiple Originals. This Agreement maybe executed in multiple counterparts, each of

which shallbe deemed anoriginal, andallofwhich, taken together, shall constitute but

oneandthe same instrument, whichmaybe sufficiently evidenced byone counterpart.

5.20 Authority to Enter Contract. Each party hasthefull power and authority to enter intoand

perform this Agreement, andthepersonsigningthis Agreement on behalf of eachparty

hasbeen properly authorized and empowered toenterintothis Agreement. The persons

executing this Agreement hereby represent that they have authorization to sign on behalf

of their respective entities.

5.21 Non-Waiver. Failure of eitherpartyheretotoinsistonthe strict performance of anyof

the agreements contained hereinortoexerciseanyrightsor remedies accruing hereunder

upondefaultorfailure of performance shallnotbe considered a waiver of therightto

insist onandto enforce byan appropriate remedy, strict compliance with any other

obligation hereunder to exercise anyrightor remedy occurring asa result of any future

default or failure of performance.

EXECUTED bythe authorized representatives of the parties onthedates indicated

below.

By:
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KSTX Baytown LLC

A Texas limited liability company

Thomas Lile, Manager

Apnl 1>\ 20 W
Date)

CITY OF BAYTOWN, TEXAS,

RTD.UEH i :

City Manager

Date)



ATTEST:

LETICIA BRYSCH

City Clerk

APPROVED AS TO FORM:

City Attorney

stateof Texas §

COUNTY OF hM&£§

The foregoing instrument was acknowledged before me on this " 7 day of Afri I
2014, by Tkomas, U- Ok._, as Hqacioj/

of KSTX ' fefitjl-cv,^ LL( a Xgjgas Lnv\ib<\ liftbiUfu uWpaAA* cooperation and
Managing Member of KSTX BAYTOWN, LLC, a Texas limited liability "company, on behalf of
said entities.

SEAL ]

r ft* LORRAINE

BEDDINGFIELDAftcHNotaryPublic,StateofTexas

iKj MyCommissionExpires

s p
June 20, 2014

R:\Kaveii\Files\Contracts\K.rogcr 380\380 Agreemenl()3222014.doc
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Exhibit "A"

Plat and Drawing ofthe Kroger Marketplace Shopping Center
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